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RIGHT OF PARENT TO RECOVER FOR 
DEATH OF CHILD EMPLOYED WITH- 
OUT FORMER’S CONSENT. 





In Kirkpatrick v. Ferguson-Palmer Co., 
77 So. 803, decided by Supreme Court’ of 
Mississippi, it was held that, where a minor 
child was without the consent of his sur- 
viving parent in the employ of a lumber 
company and the child by his contributory 
negligence was instantly killed by a falling 
tree, there was no right of recovery by 
the parent against the company, this ruling 
being by a majority of three to two mem- 
bers of the court. 

It is interesting to notice the prevailing 
and dissenting opinions in this case, and 
to compare the general theory upon which 
the two opinions proceed, the dissenting 
opinion being especially elaborate. 

It was contended for plaintiff that the 
parent’s right of recovery was that the 
employment at a dangerous undertaking, 
was without her consent and did not depend 
upon the statute giving to the minor’s rela- 
tives a right of action for his death, but it 
rested upon violation of parental right to 
the child’s services, which right was 
wrongly interfered with. 

The defendant contended that at com- 
mon law no action would lie for the death 
of a human being, especially where the 
death was instantaneous ; “that the right to 
maintain an action under the (Mississippi) 
statute depends upon a real wrongful or 
negligent act and that the true test 1s 
whether the person killed could have main- 
tained an action * * * if death had not 
resulted.” 

The prevailing opinion appears, however, 
to recognize that some differentiation must 
be made between cases of minors employed 
with and without parental consent and 
holds that the effect of employment without 
consent is to make the émployer liable 





“for any injury as the result of being placed 
at such (dangerous) work.” 

This opinion also says that: “Conceding 
that the wrongful employment in the pres- 
ent case was an actionable wrong, the 
measure of damages under the common law 
could be no greater than would be the 
measure of damages if appellee were guilty 
of the wrongful or negligent killing of the 
boy. In other words, without our statute, 
recovery would be limited to services lost 
during the minority and prior to the death 
of the child.” 

In this case as the death was instantan- 
eous there would be no right of action, 
without the statute. The dissent combats 
very vigorously this proposition. 

The really interesting question in the 
case was whether at common law any right 
of action survived to a parent because of 
death of his child wrongfully caused by 
another. ‘The general rule at common law 
that no right of action lay for the death of 
a human being so far as right of inheritance 
is concerned, there is no obstacle in apply- 
ing, because the right of inheritance itself 
contemplates the ensuing of death. 

But suppose there is an independent 
right in the continuation of a life. Why 
should not any wrongful interference with 
that right be good basis for-an action. ‘Thus 
a child is entitled to support by parent and 
a parent is entitled to services of a child, 
each right, we will say, being determined 
by the child’s passing his minority. 

The dissent cites authority to show, that 
at common law a master may sue for en- 
ticing away his servant and recover accord- 
ing to the time of service remaining unex- 
pired. And if a child is put at dangerous 
employment without the parent’s consent 
and is injured, there may be recovery for 
loss of service. 

jut, if the right to recover is taken away 
by reason of a wrongdoer causing death, 
and not merely injury, then there is pre- 
sented an anomaly in law as well as in 
logic. ‘The wrongdoer is made liable for 
what may be a slight wrong and excused if 
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the wrong is more grave. Is it too broad 
an application of the common law rule, 
to say that there being no right to recover 
for a human life, this precludes all right 
to recover for the destruction of one’s in- 
terest in a human life? 

Take for example the interest a master 
has in the services of his apprentice. We 
know that apprenticeship is encouraged. 
An apprentice is taken up to be trained to 
perform certain acts and up to a certain 
time will be more an expense than a bene- 
fit to his master. Just at the time he 
promises to be of benefit to his master, he 
is killed by the wrongful act of another. 
Why should the general principle of no 
right to recover for the loss of life of an- 
other cut off the master’s right to action, 
especially if the master may recover if the 
apprentice merely is injured? 

So take a child, who has been taken care 
of when of tender Why should 
not his father recover for his death wrong- 
ly caused, when he is approaching man- 
hood ? 

We may conceive that.there might be a 
distinction as to recovering for expendi- 
ture in a child’s education up-to the time 
one has lost his child, but what his services 


years. 


up to the time he. would have attained his 
majority would be deemed to be worth 
might be different. 

There is room for the rule that one may 
not recover for the death of another, unless 
a statute otherwise prescribes, without 
making it embrace a special interest in an- 
other's life. In the latter case you do not 
seek a benefit from another’s death, but 
you do seek reimbursement for a loss, that 
by contract or by relation equivalent to con- 
tract has been created. 

In the case we are noticing the dis- 
sent says that the surviving parent’s right 
and those of the next of kin “depend upon 
different principles and entirely separate 
rights.” At the same time, if there be a 
statute giving to a surviving parent a right 
of action for the death of his child wrong- 
ly caused by another, the statute ought to 





be deemed to express the full measure of 
a wrongdoer’s liability therefor. And the 
question of the right of a parent to recover 
for the death of a child does not present it- 
self so clearly as were a master suing for 
the death of an apprentice, in whose life 
no statute gave him any right. 


The common law rule of no one hav- 
ing an actionable right in another’s life, at 
least when a tort is so severe as to extin- 
guish that life, does not wholly satisfy the 
inquiry presented. When a child is injured 
two rights of action arise, one by a parent 
and another by the child himself. Why 


should death of the child destroy the action 


by the parent? It is only because a statute 
for its death is to be construed as covering 
the entire damage. Where an apprentice is 
killed and no statute provides for a master’s 
recovery therefor, the death of the appren- 
tice should not defeat all interest of the 
master in the contractual right which has 
en affected. 





NOTES OF IMPORTANT DECISIONS. 





HABEAS CORPUS—SUMMARY ACTION IN 
DETENTION OF ALIEN ENEMIES.—Ex 
parte Graber, 247 Fed. decided by Dis- 
trict Court, Northern Division, Middle District 
of Alabama, holds that the writ of habeas 
corpus does not lie in favor of an alien enemy 
restrained of his liberty by the President un- 
der the provisions of Presidential Proclama- 
tion authorized by Congress to enforce alienage 
act after declaration of war. 





The court so holds in a case where there was 
no dispute as to applicant for writ of habeas 
being an alien as described in the law and the 
proclamation, but his claim was that he was 
not about to violate any rule or regulation 
promulgated by the president in his procla- 
mation, and impliedly, he concedes that were 
he about so to do, he would make himself lia- 
ble to restraint. Neither does he claim that he 
was not given reasonable opportunity to show 
any facts that would take him out of the scope 
of the proclamation. He sought merely by his 
petition seemingly for the first time to raise 
an issue of fact as to whether he was a person 
liable to be restrained or interned, 
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It seems clear that had he sought and been 
afforded opportunity to show he was subject 
to be interned and doing so the fact was found 
against him, it is to be said it is well estab- 
lished’ law, he could not in habeas corpus open 
inquiry into the finding. 

The principle governing findings by an of- 
ficer or special tribunal are prima facie cor- 
rect and cannot be reviewed in a hearing on 
habeas corpus. Ex parte Pupliese, 209 Fed. 
720. 

But this is not saying that habeas corpus will 
not lie to review a finding by an executive of- 
ficer or board upon a proper showing therefor. 
Chin Chow v. U. S., 208 U. S. 8. In this case 
petitioner claimed, in a deportation case, that 
he had not been given opportunity to show he 
was not a Chinese, but had been born in this 
country. The court said: “The decision of the 
department is final, but that is on the presup- 
position that the decision was after a hearing 
in good faith, however summary in form.” No 
such contention was made in the instant case, 
but there seemed an attempt to interfere with 
the judgment of the president. ‘The presupposi- 
tion” of which Justice Holmes speaks is met in 
the instant case. 

The opinion is interesting and well sup- 
ported in legal principle. 





ASSAULT AND BATTERY—ELEMENTS 
OF DAMAGE IN INSTRUCTIONS TO JURY. 
—In Guttersen v. Jensen, 170 Pac. 352, decided 
by the Supreme Court of Washington, there was 
reversal for error in instruction to the jury. 

The nature of the instruction is indicated by 
what the court says as follows: 

“It is argued by the appellant that this in- 
struction is erroneous for two reasons: First, 
because it tells the jury that if they find the 
appellant used unnecessary force in repelling 
an assault by the respondent they should assess 
against the appellant all damages and injuries 
sustained by respondent, and, second, that in 
measuring the damages the jury should take 
into consideration the injury to the respond- 
ent’s good repute, his social position and his 
professional standing.” _ 

The court then goes into the circumstances 
of a rencontre between the parties, say- 
ing that it seems plain that if appellant 
was justified in repelling an assault which 
was made upon him, he was at liberty 
to use such reasonable force as would repel 
the assault and would not be liable for 
any damages on account thereof. If he used ex- 
cessive force, then it seems plain that he would 
be liable only for the damages caused by ex- 





cessive force and when the court told the jury 
that, if they found the appellant used exces- 
sive force or unnecessary force in repelling any 
assault they should assess all damages against 
the appellant, this was plainly error.” 


The court also further along says: “If the 
fault was all appellant’s, then clearly the as- 
sociates of the respondent could hold him in no 
less esteem by reason of the fact that he was 
unlawfully assaulted upon the public street.” 
It appears that respondent’s face was bruised 
and cut and he suffered pain and shock. 


It seems to us that the court in its discussion 
invades the province of the jury. When it 
distinguishes as it does between an unlawful 
assault by appellant and resistance beyond what 
was necessary to repel an assault, it plainly 
goes into questions of fact it was the province 
of the jury to pass upon. This error is quite 
patent in the view that is taken both in un- 
lawful assault and in resistance to an assault 
with unnecessary force. In neither case is 
anything allowed for injury to social position. 
or professional standing—the former because 
an unprovoked assault is excused because it 
is unprovoked, and in the other case because 
the overresistance is not wholly unprovoked. 
So between the two it is to be said there is 
to be no recovery for injury to social position, 
good repute, or professional standing as aris- 
ing out of an assault. 


Is this true? A blow, indefensible on the 
part of one who delivers it against another, is 
the culmination or complete expression of an 
uttered charge or slander. The public knows, 
when it hears of it, that it is the physical 
evidence of an accusation. If an accusation, 
wrongly made, involves injury to good repute, 
social position or professional standing, how 
greatly more is this true, when a blow is ag- 
gravation of an accusation? If there is a com- 
mon brawl, this may be different, and so if 
received in a general melee. But all of this is 
to be judged by the jury. As pertinent to 
the general question of measure of damages in 
assault and battery we cite Wingate v. Burton, 
193 Mo. App. 470, 186 S. W. 32; Trabau v. 
Benoit, La. 71 So. 893; Cooper v. Demby, Ark. 
1838 S. W. 185. 





INSURANCE—CONSTRUCTION OF FIDEL- 
ITY BOND AS TO MEANING OF “EMBEZZLE- 
MENT.’—In Delaware State Bank v. Colton, 
170 Pac. 992, decided by Supreme Court of Kan- 
sas, it is held that a surety bond indemnifying 
a bank against loss occasioned by the fraud or 
dishonesty of its cashier “amounting to em- 
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bezzlement or larceny,” the quoted words do 
not, under the rule of construction applying to 
an insurance company in the business of a 
surety company charging a premium for bonds, 
mean embezzlement or larceny in the strict 
technical sense of those terms. 


The court said: “The surety company pre- 
pares the bonds on its forms and the courts 
as a general rule construe them as intended 
to protect the obligee from loss occasioned by 
the dishonest and fraudulent acts of the prin- 
cipal, wholly regardless of whether or not 
the principal might upon the facts established 
have been convicted of embezzlement or lar- 
ceny.” 


It seems to us not so difficult to conclude that 
an acquittal of a criminal charge of embezzle- 
ment or larceny would not be conclusive of an 
indemnitee’s right to recover, as it is to say 
that there is any reasonable doubt about the 
meaning of the words of the bond. They in- 
tended to put some kind of limitation upon 
the character of acts of fraud or dishonesty. 
These general terms are qualified to mean those 
which amount either to embezzlement or lar- 
ceny, and not those that do not so amount. The 
question, in this aspect, however, was not im- 
portant in the instant case, because the proof 
showed that the cashier actually had appro- 
priated to his own use money and securities 
belonging to the indemnitee coming into his 
custody. 


The petition, however, did not allege spe- 
cifically that the cashier’s acts amounted to em- 
bezzlement or larceny. The court said this 
was unnecessary and the proof need not so 
establish. It seems to us the court was right 
as to sufficiency of the petition and was wrong 
as to character of the proof. 


The point was made but not referred to 
specially, that as the bank was an Oklahoma 
corporation, the laws of Oklahoma should have 
been pleaded. We do not believe this point 
was well taken, but we think the proof ought 
to have shown that the acts complained of 
amounted to embezzlement or larceny under 
Oklahoma law. It is possible to conceive that 
an act amounting to embezzlement or larceny 
in one state might not amount to that in an- 
other. And, also, it is possible to conceive that 
an indemnitor would take a risk as to any act 
punishable by law when he would not be will- 
ing to take a risk as to an act not punishable. 
In the latter event he only depends upon the 
conscience of the cashier, and that, though not 
necessarily elastic, might have a queer method 
in self-justification. 





THE WAR AND CONTRACTS—ECO- 
NOMIC IMPOSSIBILITY EXCUS- 
ING BREACH. 


A development of the highest interest 
both to the legal student and to the man of 
business is taking place in the Law vi 
Contracts. The process is not yet at an end 
and will likely continue, not only during 
the remaining period of the war, but for 
a long time afterward. When is a con- 
tract discharged through impossibility of 
performance? By the Defense of the 
Realm Act performance is excused in cases 
where there is direct interference by_the 
Government or any of its departments; 
then too, a contract is discharged when by 
operation of law performance becomes il- 
legal. It is not these, or cases such as these, 
we purpose to deal with now, but the cases 
in which the conditions under which a con- 
tract has to be carried out differ so greatly 
from those in which it was made as to give 
ground for the plea of impossibility of per- 
formance. 


It is a rule of the common law that if 
a man in unqualified terms contracts to 
do something, then he must either perform 
his contract or pay damages for its non- 
performance. Owing to the obvious hard- 
ships which this dogmatic rule presented 
the courts have never shown a great ten- 
dency to press it unduly. Nevertheless on 
the other hand they have been disposed to 
hold that mere economic unprofitableness 
does not entitle a party to a contract to as- 
sert impossibility of performance. But the 
wide spreading effects of this war have 
caused it to be realized that increased ex- 
pense may be so great as to amount in law 
to impossibility, and have brought into 
prominence the observations of Mr. Jus- 
tice Maule in the old case of Moss v. Smith, 
(1850,) where he said: “In matters of bus- 
iness a thing is said to be impossible when 
it is not practicable, and a thing is imprac- 
ticable when it can only be done at an ex- 
cessive or an unreasonable cost. A man may 
be said to have lost a shilling when he has 
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dropped it into deep water, though it might 
be possible by some very extensive con- 
trivance to recover it.” 


To give relief in cases such as these the 
courts have come to introduce the doctrine 
of implied condition, the earliest complete 
statement of which was made by Lord 
Blackburn in the case of Taylor v. Cald- 
well (1863). After referring to the rule 
we have mentioned, that where there is a 
positive contract to do a thing, not in it- 
self unlawful, the contractor must perform 
it or pay damages for not doing it, although 
in consequence of unforeseen circumstances 
the performance has become unexpectedly 
burdensome or even impossible, his Lord- 
ship said: “But this rule is only applicable 
when the contract is positive and absolute, 
and not subject to any condition either ex- 
press or implied, and there are authorities 
which establish the principle that where, 
from the nature of the contract, it appears 
that the parties must from the beginning 
have known that it could not be fulfilled 
unless when the time for the fulfillment of 
the contract arrived some particular speci- 
fied thing continued to exist, so that, when 
entering into the contract, they must have 
contemplated such continuing existence as 
the foundation of what was to be done, 
then in the absence of any express or im- 
plied warranty that the thing shall exist, 
the contract is not to be construed as a pos- 
itive contract, but as subject to an implied 
condition that the parties shall be excused 
in case, before breach, performance be- 
comes impossible from the perishing of the 
thing without default of the contractor. 


This doctrine is practically an invention, 
for when the contract was made the prob- 
ability is that the parties never thought of 
the ultimate cause of breach at all; but the 
court assumes that they both thought of it 
and were both of one mind about it, and 
this assumption is logically quite right be- 
cuse the existence of the contract implies 
agreement on all points. In other words, 
as it has been popularly put, the court as- 





ly concluding their bargain 4 third party 


remarked, “In the event of so and so, of 


course you are agreed to such and such 
effect,” and they would both reply “Oh, of 
course.” The plainest illustration of this 
doctrine of implied condition occurs in the 
cases which arose out of the deferred cor- 
ronation procession on the accession of the 
late King Edward, the leading case being 
Krell v. Hendry (1903). There Krell con- 
tended that his only purpose was to get 
money by letting his room and that was 
the whole contract, as he did not guarantee 
any procession to pass in front of his 
windows, while Hendry contended that his 
purpose in entering into the contract was 
to see a procession. The Court solved the 
question by finding that the parties had im- 
pliedly agreed that the obligation of the 
contract should cease in the event of the 
failure of the essential condition that a 
procession should take place. 


Applying this doctrine now to the cases 
of contracts which have been affected by 
the war, we revert to the instance where 
a contract can only be performed at ser- 
ious pecuniary loss, and the conclusion de- 
rivable from the cases on the subject seems 
to us to be this. If, subsequent to the 
formation of a contract, an event occurs, of 
which the effects have not been expressly 
provided for by the terms of the contract, 
and causes, or is reasonably likely to cause, 
such difficulty or delay in performance as 
amounts to commercial impossibility, or 
destroys the whole foundation of the con- 
tract, either party may claim that it was an 
implied term of the contract -that on the 
happening of the said event the obligations 
of the contract should be discharged. 


But the expense is not the only consider 
ation which may be pleaded as excusing the 
contract—there is the matter of delay. “A 
state of war,” says one writer “must be 
presumed to be likely to continue so long 
and so to disturb the commerce of mer- 
chants as to defeat and destroy the object 
of a commercial adventure.” On the other 


sumes that if, when the parties were actual- | hand though war is a thing of serious and 
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indefinite duration, yet, it is a thing which 
can only be temporary. If, therefore, at 
the outbreak of war the time during which 
the contract has to be performed is such 
that the war is reasonably likely to outlast 
it, then the contract would be dissolved. 
But as has been well pointed out by Mr. F. 
D. Mackinnon, K. C., in his recent pamphlet 
on this subject the converse proposition, 
that if the time during which the war is 
reasonably likely to last is shorter than the 
period during which the contract has to be 
performed the contract will not be dis- 
solved, is by no means necessarily true. 
For “In the case of a contract involving 
continuous acts of performance over a long 
period the cessation of performance during 
part of that period, from inability to per- 
form, may involve so radical an interfer- 
ence with the whole substratum of the 
contract that the contract will be thereby 
dissolved even as regatds the period during 
which acts of performance may again be- 
come possible.” 


This is but another statement of the 
question whether the war dissolves or only 
suspends a contract and the most recent 
case on the subject, Metropolitan Water 
Board v. Dick Kerr & Coy (1917), is in 
favor of termination. The facts of the 
case were briefly these: Just before the 
war began the defendants contracted to 


make a reservoir which was to be complst- 


ed within six years. The contract con 
tained a stipulation that, if by reason of 
any impediment the defendants were de- 
layed in the completion, the time might be 
extended by the plaintiffs’ engineer. ‘The 
carrying on of the work was prevented by 
the Minister of Munitions, who under his 
powers caused the plant on the works to be 
removed. The Court of Appeal held that 
the interruption thus caused of the work 
was not such a temporary interruption as 
could be regarded as falling within the sus- 
pensory clause of the contract. The House 
of Lords has now upheld the Court of 
Appeal. Wherefore it would seem that 
these suspensory clauses in contracts en- 





tered into before the war, and no doubt, in 
many contracts entered into since the war, 
have not the effect of keeping contracts on 
foot where the object of the contract is in 
substance frustrated by unforeseen cir- 
cumstances making performance as con- 
templated by the parties impossible. 


DonaLp Mackay. 
Glasgow, Scotland. 





CONFUSION OF THE ‘TERMS 
“PROXIMATE” AND “DIRECT.” 





The terms “proximate” and “direct,” as 
used in connection with the law of dam- 
ages, have different meanings; and these 
meanings are probably about as well de- 
fined in a general way as terms so compre- 
hensive can ever be. The fact that these 
words have widely different meanings is 
not news to any moderately well informed 
lawyer; but courts have sometimes used 
them, in the discussion of important cases 
as if they were synonymous and _ inter- 
changeable. This may seem unimportant. 
but the error has clearly had an undesir- 
able influence on the shaping of the law of 
proximate cause, tending, as it does, to keep 
us from seeing exactly whither we are 
headed in the development of this impor- 
tant subject. 


“Direct damages are those which are so 
closely connected with the wrong com- 
plained of that they may be said to be in- 
volved in the assertion of the right of ac- 
tion. In the case of personal injury, bodily 
injury and pain; in that of libel, damages 
to reputation ; in that of conversion, loss of 
the thing converted; in that of trespass 
upon land, damage to the property; in that 
of the breach of a contract, the loss of the 
advantage which was the object of the con- 
tract,—are all direct. Proximate damages 
(which include direct damages) are such 
as flow proximately’ from the cause of ac 
tion, that is, are so connected with it as 
results of it, that the law regards the per- 
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son responsible for the cause of action as 
responsible also for them. Remote dam- 
ages are all other results not so connected.” 


Not all proximate results are direct; but 
all direct results are proximate. The latter 
fact is probably one of the facts resulting 
in the confusion of the two terms. Per- 
haps a more potent cause of the confusion 
is the similarity of the meanings of the two 
terms in the every-day language of the 
laity. 

Whatever may be the cause of the occa- 
sional treating of these words as if they 
were synonymous, it can safely be said that 
the above quotation from Mr. A. G. Sedg- 
wick represents the law as exhibited clearly 
by the overwhelming weight of authority : 
and it can further be said that any attempt 
to treat the two words as having the same 
meaning will result in more of trouble than 
it is possible to calculate. If we treat both 
terms as having the meaning properly given 
to “direct”? and say that all damages, in 
order to be recoverable, must be direct, we 
eliminate from our law all the possibility 
of any recovery for any kind of consequen- 
tial damage ; if we treat both terms as hav- 
ing the usual meaning accorded to “prox- 
imate,” we raise the troublesome question 
whether we shall then require proof of 
proximity of cause and result in the most 
ordinary and most obvious cases of direct 
damage. 


Of all the cases involving the question of 
proximity, those based upon negligence are 
the most difficult and frequently the most 
misleading, the question of the fact of neg- 
ligence being frequently mixed with the 
question of the proximate relation of 
the negligence to the injury. In an Ala- 
bama case, a boy, nine and a half years 
old, tried to climb upon a freight train and 
thus enjoy a ride. In violation of a village 
ordinance, the train was, then going at a 
greater rate than four miles per hour. The 
boy missed his footing, fell and was killed. 
The court held that the railroad company 


(1) Sedg. El. Dam. (2d ed.), p. 45. 





was not liable, as its negligence was not 
the proximate cause of the wrong. As 
was pointed out by the author in a footnote 
to a previous article,* judgment for the de- 
fendant could more easily have been sus- 
tained on the simple ground that the de- 
fendant had violated no duty toward the 
boy and that therefore there was no negli- 
gence upon which to ground the action. 
But the court, instead of doing this very 
obvious thing, proceeded into a discussion 
of the relation of the violation of the ordi- 
nance to the injury, quoting with approval 
the following passage from 16 Am. & Eng. 
Enc. Law 431: “To constitute actionable 
negligence, there must be not only a 
causal connection between the negligence 
complained of and the injury suffered, but 
the connection must be by a natural and 
unbroken sequence, without intervening ef- 
ficient causes; so that, but for the negli- 
gence of the defendant, the injury would 
not have occurred. It must not only be a 
cause, but it must be the proximate—that 
is, the direct and immediate, efficient— 
cause of the injury.” Probably the first 
sentence of this quotation would be gener- 
ally approved; but the latter proposition. 
that negligence, in order to be actionable. 
“must be the proximate—that is, the direct 
and immediate, efficient—cause of the in- 
jury,” may well give us pause, since it re- 
stricts “proximate” to “direct.” If a negli- 
gent defendant is never to be held liable for 
any except direct and immediate effects of 
his negligence, negligent persons will prob- 
ably escape free of all liability for most of 
the injurious consequences of their wrong- 
ful acts. 


One very well known case,* in which a 
railroad company was very properly held 
liable for a miscarriage consequent upon a 


(2) Western Ry. v. Mutch, 97 Ala. 194, 11 So. 
894, 21 L. R. A. 316, 38 Am. St. Rep. 179. No 
attempt is made in this article to make an ex- 
haustive study of numerous cases. There have 
been selected simply a few cases, typical ones, 
to illustrate. 

(3) 83 Cent. L. J. 148 (149). 

(4) Brown v. Chicago, M. & St. P. Ry. Co., 
54 Wis. 342, 11 N. W. 356, 41 Am. Rep. 41. 
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long walk which a passenger found neces- 
sary because of being negligently put off 
three miles from her destination, treats the 
miscarriage as being a “direct” result. Ac- 
cording to any proper reasoning, it is log- 
ical to treat such a result as being prox- 
imate, but it cannot rightly be said to be 
direct. The case is unquestionably correct 
in its result, when all the circumstances are 
considered; but we can make satisfactory 
sense out of the discussion contained in the 
case, only by substituting the word “prox- 
imate” wherever the word “direct” occurs. 
The miscarriage was a proximate result, but 
it was, at the same time, one of the clearest 
cases of consequential result as contrasted 
with direct result. Damages assessed for 
the miscarriage should be classed as conse- 
quential, and not as direct. The miscar- 
riage was neither an immediate result nor 
one necessarily to be expected, but it was 
clearly proximate in that there was no in- 
dependent, efficient, intervening cause. 


Later, in the same court, in Chamberlain 
v. City of Oshkosh,® a case wherein a city 
had negligently permitted a hole to exist in 
a street, the hole became filled with water, 
and the water became frozen, thus produc- 
ing ice, on which a pedestrian fell and was 
injured, the city was held not liable for the 
injury, on the ground that “the hole was 
only the remote cause, or cause of causes. 
which produced the result, and was not the 
direct, efficient, or adequate cause, which 
alone is actionable.” The court unquestion- 
ably confused “direct” with “proximate,” 
as will be seen by the following extract 
from the opinion: “The depression was the 
cause of the water accumulating there, and 
the water, combined with a low tempera- 
ture, caused the ice to form which injured 
the plaintiff. The depression was a remote 

(5) 84 Wis. 289, 54 N. W. 618, 19 L. R. A. 513, 
36 Am. St. Rep. 928. It is interesting to notice 
that the Wisconsin court, which has thus used 
the words “proximate” and “direct” rather 
loosely in these two cases, has, in its practical 
application of rules of causation, been, in most 
cases, far-sighted, liberal, practical and clearly 
just to the plaintiff who seeks to recover con- 
sequential damages. See McNamara v. Village 


of Clintonville, 62 Wis. 207, 22 N. W. 472, 51 Am. 
Rep. 722. 





cause or cause of causes. The proximate 
or direct cause was the ice, and this must 
be the cause of action. ‘Causa proxima, non 
remota, spectatur.’ The proximate, and not 
the remote, cause must be considered. The 
cause nearest in order of causation, which is 
adequate to produce the result, is the direct 
cause. In law, only the direct cause is con- 
sidered. These are familiar maxims.” If 
the reasoning here is correct, it follows that 
consequential damages can never be recov- 
ered, and that the holding, by the same 
court, that the plaintiff in Brown v. Chi- 
cago, M. & St. P. Ry. Co., could recover 
for illness only consequent upon the direct 
injury, is all wrong; which probably few 
lawyers would be ready to admit. The 
whole trouble with the Chamberlain case 
is that it fails to make any distinction what- 
ever between “direct” and “proximate” and 
to recognize the fact that consequential 
damages may be recovered at all, and the 
error stands out, so poorly embellished, and 
so glaring, that he who runs may read the 
mistake and. recognize it as such. For- 
tunately, this mistaken and highly artificial 
reasoning, which has an appearance of right 
or logic, only when one quickly glances at 
the veneer of seemingly plausible state- 
ments as to directness and proximity,® is 
not always followed in cases similar to this 
one on the facts.” To say that all prox- 


(6) Both Brown v. Railway and Chamberlain 
v. Oshkosh are commonly used as a part of the 
material for study in law schools; and this 
should be so, as these cases have always in- 
fluenced the development of the law of prox- 
imate cause in a measure out of proportion to 
the degree of their accuracy of expression. It 
is necessary that the student study the loosely 
reasoned and even the erroneous opinions that 
have had any real part in shaping our law; but, 
without text-books or lectures adequate to set 
the student right on proximate cause, it is 
probable that the reading of these cases fre- 
quently helps to mingle proximity and direct- 
ness in one confused mass in the student’s mind 
and to cause him to forget that there is any 
difference between the two terms. The fact 
that such cases are leading cases, and the 
further fact that there is an element of truth 
in their teaching, often tend to make even the 
most experienced lawyer accept them as law, 
without questioning their general soundness or 
calculating tke final far-reaching effect of ac- 
cepting the rule of the particular case (perhaps 
one of unusual circumstances) as a universal 
rule of law. 

(7) Adams v. Chicopee, 147 Mass. 440, 18 N. 
BE. 231; Gaylord v. City of New Britain, 58 Conn. 
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imate results are direct, is like saying that 
all sheep are lambs. Some proximate re- 
sults are direct, and others are consequen- 
tial. To say that all results not direct are 
not proximate, is just as fallacious. 


A wrong may be a cause of causes and 
still, in the legal sense, be proximate to the 
injury inflicted. It is sufficient that it has 
“put in operation the force which was the 
immediate and direct cause of the injury.’® 


Around no legal subject, probably, has a 
more intense, varied, many-sided, and pro- 
longed struggle been waged than that which 
has long raged, and will continue to rage 
around causation. Probably there has been 
as much of loose thinking and loose use of 
words on this as there ever was on any 
legal subject. Part of this is due to a fail- 
ure to settle as nearly as possible upon one 
legal meaning for “direct.” Probably most 
of us agree that, strictly speaking, “direct” 
and “proximate” are not synonymous; and 
probably most of the judges and writers 
who have fallen into the use of the word 
“proximate” as meaning “direct,” would not 
care to argue seriously that only direct 
damage is ever proximate. Let judicial 
language in such cases be so framed as to 
say what is meant to be said; let there be 
greater strictness of expression in all deci- 
sions ; and we shall then have judicial opin- 
ions that will constitute satisfactory prece- 
dents for the decision not only of exactly 
similar cases, but also of cases of the same 
general class. In construing many of the 
cases on causation, including a number of 
the leading ones, we are obliged to consider 
them as precedent rather for what they 
.mean than for what they say.® Perhaps 


398, 20 Atl. 365, 8 L. R. A. 752; MeCloskey v. 
Moies, 19 R. I. 297, 33 Atl. 225; and other cases. 

(8) Griggs v. Fleckenstein, 14 Minn. 81, 100 
Am. Dec. 199. This principle is followed in 
many cases. 

(9) Treating Brown v. Railway as if it really 
meant “proximate” where it said “direct,” the 
writer used the case as an illustration in 83 
Cent. L. J. 148 (151-152), as others have used 
it, not even making mention of the discrepancy 
in terms, as he felt warranted in using the case 
as a precedent for the real principle for which 
it certainly stood, although the important rule 
of the case was somewhat beclouded by the in- 
exact use of terms by the court. 





with the development of our modern case 
law and the increase of law study by the 
case method, the art of verbal definition is 
being lost anyway,—and few real scholars 
will regret the passing of the time when 
the learning of mere legal definitions con- 
stituted a large part of a law curriculum: 
but, if we are to have any case precedents 
worth while, in causation or any other sub- 
ject, we must come to have each principal 
term used consistently with a uniformity of 
meaning. The uniform meanings of “di- 
rect” and “proximate” should be-those ac- 
knowledged as correct by the great weight 
of authority. 
RALPH STANLEY BAUER. 
Atlanta, Georgia. 








HABEAS CORPUS—RES ADJUDICATA. 
Ex parte SMITH. 


St. Louis Court of Appeals. Missouri. Feb. 


7, 1918. 


200 S. W. 681. 


A judgment in habeas corpus proceedings, re- 
manding a child, is not res adjudicata as to 
right of petitioner to prosecute habeas corpus 


before the appellate court. 


ALLEN, J. The petitioner, Edwin F. Smith, 
Jr., seeks by a writ of habeas corpus issued 
from this court to obtain the custody of his 
daughter, Anna Rosalind Smith, about six 
years of age, from the respondents, Fred H. 
Kicker and Anna Kicker, the maternal grand- 
parents of the child. 


The petition for the writ avers that the pe- 
titioner is the father of the child, and that 
the mother thereof is a person of unsound 
mind; that respondents have possession of the 
child, and refuse to deliver her to petitioner’s 
care and custody, and are illegally restraining 
her of her liberty. The petition further sets 
up that heretofore, at the October term, 1914, 
of the circuit court of the city of St. Louis, 
petitioner instituted a proceeding in habeas 
corpus against these respondents for the pos- 
session and custody of the child; that the pro- 
ceeding came on to be heard by the- circuit 
court on November 25, 1914, and that there- 
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upon the circuit court remanded the child to 
the custody of these respondents, making cer- 
tain further orders in the premises, and by its 
judgment attempted to reserve jurisdiction of 
the cause for the purpose of making such other 
and further orders therein from time to time 
as might, in the opinion of the court, be re-~ 
quired by changed conditions. And the peti- 
tioner avers that all of the aforesaid order 
and judgment of the circuit court, except so 
much thereof as remanded the custody of the 
child to these respondents, is null and void, 
for the reason that the court had no jurisdiction 
to make the same; and petitioner alleges that 
he believes that these respondents “justify their 
restraint of the said Anna Rosalind Smith by 
said null and void order and judgment.” And 
it is averred that no application for the relief 
sought herein has been made to or refused by 
any superior court or officer. 


Respondents by their return admit that they 
are the maternal grandparents of the child, that 
petitioner is the father thereof, and that the_| 
mother of the child, wife of petitioner, is a 
person of unsound mind. And respondents ad- 
mit that they have the custody ‘of the child, 
but deny that they are illegally restraining the 
child of her liberty. Respondents state that 
they hold possession of the child, and are ex- 
ercising custody and control over her, under 
and by virtue of the order and decree of the 
circuit court of the city of St. Louis, referred 
to in the petition. Respondents deny that such 
order or decree, or an portion thereof, is void, 
“and respectfully submit that said circuit court 
of the city of St. Louis, state of Missouri, has 
continuing jurisdiction, as reserved in said 
order and decree, over the custody and control 
of the person of said minor child, and that 
any proceedings for the modification of said 
order, or for the change of the custody or con- 
trol of said minor, should be properly institut- 
ed and prosecuted in said court.” And respond- 
ents pray that the child be remanded to their 
custody. 


Upon the filing of the return the petitioner 
moved for judgment thereon; and the issues of 
law thus arising are presented for our de- 
termination. 


Respondents rely upon the proposition ad- 
vanced by their learned counsel that the judg- 
ment in the habeas corpus proceeding in the 
circuit court is res adjudicata as to petitioner’s 
right to the custody of the child, unless peti- 
tioner’s right thereto be made to appear by rea- 
son of matters occuring since the rendition of 





the judgment by the circuit court, creating new 


or changed conditions and circumstances. But 
under the law in this state we regard it as 
entirely clear that the judgment in the habeas 
corpus proceeding in the circuit court is to 
no extent a bar to the prosecution by petition- 
er of the proceeding before us. In Weir v. 
Marley, 99 Mo. 484, loc. cit. 488, 12 S. W. 798, 
6 L. R. A. 672, it is said by Brace, J.: 


“That the doctrine of res adjudicata is not 
applicable to the case of a refusal to discharge 
and that the prisoner is entitled to the opinion 
of all the courts or officers authorized in a 
given cause to issue the writ as to the legality 
of his imprisonment, is not conceded, and is 
not limited in this state by statutory enact- 
ment, except in the one particular that the ap- 
plicant for the writ in his petition must state 
‘that no application has been made or refused 
by any court officer or officer superior to the 
one to whom the petition is presented.’ Sub- 
ject to this limitation one restrained of his 
liberty may in succession apply to every court 
or officer authorized to issue the writ, notwith- 
standing another court or officer having juris- 
diction may have refused to issue it or to dis- 
charge him from such restraint. * * * From 
these cases may be deduced the doctrine that 
the principle of res adjudicata does not ap- 
ply in cases of habeas corpus to judgments re- 
manding the prisoner, or to judgments dis- 
charging the prisoner, where a new state of 
facts, warranting his restraint, is shown to 
exist different from that which existed at the 
time the first judgment was rendered. That 
it does apply to a judgment discharging the 
prisoner, where no such new state of facts is 
shown, may as readily be deduced from the 
case Ex parte Jilz, 64 Mo. 205 (27 Am. Rep. 
218). The distinction thus made between 
judgments remanding and those discharging 
the prisoner grows out of the nature of the 
writ whose raison d’etre is the protection of 
personal liberty. It loses none of its character- 
istics when used for the purpose of obtaining 
the custody of children, and the same anal- 
ogies ought to obtain in such cases as when 
used simply for the purpose of discharging a 
prisoner from illegal restraint.” 


In the case entitled In re Clark, 208 Ma. 
121, 106 S. W. 990, 15 L. R. A. (N. S.) 389, 
where the petitioner sued out the writ to se- 
cure his release from custody under a com- 
mitment for contempt of court, the Supreme 
Court followed Weir v. Marley, supra, as to the 
distinction to be made in habeas corpus be- 
tween judgments remanding and those dis- 
charging the prisoner. 


In the late case of In re Breck, 252 Mo. 302, 
158 S. W. 843, a proceeding involving the cus- 
tody of children, but where in the prior pro- 
ceeding in habeas corpus, in the circuit court, 
the petitioner therein, the father (respondent 
in the Supreme Court) had obtained the cus- 
tody of his child, the courts referred to the 
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pronouncement in Weir v. Marley, supra, as 
the established doctrine in this state. 


In Orey v. Moller et al., 142 Mo. App. 579, 121 
S. W. 1102, the petitioner, the father, sought 
to obtain the custody of his daughter by habeas 
corpus from one Moller and wife. The petition- 
er had previously instituted a like proceeding 
in the circuit court of St. Louis county, which 
had been determined adversely to him. The 
question as to the effect of that adjudication 
was disposed of by this court, in an opinion by 
Goode, J., in the following language: ‘‘The de- 
cision of the learned circuit judge, adversely 
to the petitioner cannot be taken as res ad- 
judica of his right. Weir v. Marley, 99 Mo. 484, 
12 S. W. 798 (6 L. R. A. 672).” 


Respondents’ learned counsel urges that what 
was said in Weir v. Marley, supra, touching 
the matter in hand, was mere dicta, and is not 
controlling upon us. As to this we need only 
say that in Orey v. Moller, supra, this court 
distinctly recognized the doctrine of Weir v. 
Marley—which in its general aspect is by no 
means peculiar to this jurisdiction—as being 
applicable where the proceeding in habeas cor- 
pus is one involving the right to the custody of 
minor children; and we see no reason to de- 
part from that ruling. 


It is true that there is no lack of authority 
in other jurisdictions to the effect that where 
the writ of habeas corpus is used, as is said, 
not as a writ of liberty in the strict sense of 
the term, but only indirectly or theoretically 
as such and as a means for inquiring into and 
settling the rights of conflicting claimants to 
the care and custody of minor children, the 
doctrine of res adjudicata will apply, even 
where the former judgment of an _ inferior 
court, in habeas corpus, was one of remand, 
unless there has been a change of conditions 
or circumstances. See Knapp v. Tolan, 26 N. 
D. 23, 142 N. W. 915, 49 L. R. A. (N. S.) 83, 
Cormack v. Marshall, 211 Ill. 519, 71 N. E. 1077, 
67 L. R. A. 787, 1 Ann. Cas. 256. But this 
doctrine, so far as we are aware, has never 
been applied in this state. Under our decisions 
it appears that the petitioner is entitled to have 
his right to the custody of his child adjudicated 
by this court, notwithstanding the prior adjud- 
ication, adverse to him, in the circuit court. 


It follows that the petitioner is entitled to 
be awarded the custody of the child. While 
the paramount consideration is the welfare of 
the child, the petitioner, as parent, is entitled 
to the custody of his child, unless it is made 
to appear that the best interest of the child 
demands he should be deprived of such custody. 





Respondents have not set up that petitioner is 
unfit or unworthy to have the care and main- 
tenance of the child, or any other reason why 
he should be deprived of the custody thereof. 
The presumptions are with the petitioner, and 
judgment must accordingly go in his favor. 
See Weir v. Marley, supra; Orey v. Moller, 
supra; Ex parte Smith, 193 S. W. 288. 


It is therefore considerd, ordered, and ad- 
jud@ged that the said minor child, Anna Rosa- 
lind Smith, be and she is hereby discharged 
from the custody of the respondents; and that 
the respondents, Fred H. Kicker and Anna 
Kicker, be and they are hereby ordered to de- 
liver over said child into the custody of the 
petitioner, Edwin F. Smith, Jr., forthwith. 


REYNOLDS, P. J., and BECKER, J., concur. 


Note.—Res Judicata as Applicable to Judgment 
in. Habeas Corpus for Custody of Child—We 
entertain a doubt of the rule followed by many 
courts of the truth of the principle that in a case 
involving the liberty of an applicant. for writ of 
habeas corpus, the decision denying discharge is 
in no way res judicata, because, as said in Weir 
v. Morley, 99 Mo. 484, 12 S. W. 798, 6 L. R. A. 
672, “the prisoner is entitled to the opinion of all 
the courts or officers authorized in a given cause 
to issue the writ as to the legality of his im- 
prisonment.” It adds nothing to legal rights that 
a country may vest jurisdiction in one or more 
courts, especially if it be conceded that the 
only court therein having such jurisdiction may 
not be applied to over and over again, when it 
has refused to issue the writ. The right. of” 
importunity is or not an inviolable right and it is 
no less inviolable where there is one court to 
be applied to than where there are several. Were 
this not so, then, the right might be different in 
one state, and even within local subdivisions of 
the same state, than in another state or sub- 
division. Take for example the city of St. Louis, 
which has many circuit judges, each of them 
having the same jurisdiction in departments of 
the circuit court. In Kansas ‘City there may be 
the same arrangement but there are fewer judges. 
Then in some counties of“the state there is only 
one judge of the circuit court. In St. Louis the 
applicant may apply to each of the judges, in 
Kansas City to each of a fewer number, and in 
such counties as spoken of the applicant is 
concluded by one application. The rights of an 
applicant in St. Louis or Kansas City are enlarged 
beyond what an applicant in the county possesses. 
If this is true, what bearing has the Missouri 
statute in requiring an applicant “that no appli- 
cation has been made or refused by any court or 
officer superior to the one to whom the petition is 
presented ?” 


Re King, 66 Kan. 695, 72 Pac. 263, 67 L. R. A. 
783, the rule adverted to is stated to have given 
rise to a conflict of decisions, as we think it well 
might. There is cited re Snell, 31 Minn. 110, 16 
N. W. 692, which shows this conflict, but there it 
is said: “We may rest with comfortable assurance 
upon the fact that, after many years of trial in 
this country and centuries of trial in England, the 
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right .to successive suits has not been found to 
work any serious practical inconvenience.” It 
would seem, therefore, not to be so much a rule 
of principle as one not working intolerable in- 
convenience. 

But taking the rule in jurisdictions where recog- 
nized, how is it applied in habeas corpus cases 
regarding custody of children? 

In the King case it is said that a writ for such 
custody is not one involving the liberty of the 
citizen, because “the question is not really wheth- 
er the infant is restrained of its liberty, but who 
is entitled to its custody? * * * The gist of the 
charge is not that the child is uniawfully deprived 
of its liberty but that such restraint is in prejudice 
of the rights of the relators to its custody.” This 
is a just distinction, especially as confined to 
rights of relators, that is even whether the rule 
in real liberty cases is one of principle or of prac- 
tice. 

In re Sneden, 105 Mich. 61, 62 N. W. 1009, 55 
Am. St. Rep. 435, the rule is stated to be that: 
“Whatever may be the rule respecting a person 
imprisoned, the general rule is, that as to the 
custody of children, the determination of a court 
in habeas corpus is conclusive in a subsequent 
application for the writ, unless some new fact 
has occurred which has altered the status of the 
case.” There are cited both text-books and au- 
thority in some abundance in support. This, how- 
ever, is so only as to the same parties upon the 
same state of facts. State ex rel. Lembke v. 
Bechdel, 37 Minn. 360, 34 N. W. 334, 5 Am. St. 
Rep. 854; Taylor v. Neither, 108 Ga. 765, 33 S. E. 
420; Slack v. Perrine, 9 App. D. C. 128; Kirkland 
v. Canty, 122 Ga. 261, 50 S. E. 90. 

The rule as to right to apply over and over 
again to different judges, conceding such right in 
real liberty cases, is not applicable in a child 
custody case. Knapp v. Tolan, 26 N. D. 23, 142 
N. W. 915, 49 L. R. A. (N. S.) 83. 

In Bleakley v. Barclay, 75 Kan. 462, 89 Pac. 
906, 10 L. R. A. (N. S.) 230, the King case, supra, 
is much limited in application. 

If subsequent proceedings are different in form, 
the adjudication in a prior habeas corpus pro- 
ceeding involving custody is conclusive. Re Clif- 
ford, 37 Wash. 460, 79 Pac. 1001, 107 Am. St. 
Rep. 819. 

Thus in a subsequent divorce proceeding where 
there is no material change in conditions. Dawson 
v. Dawson, 57 W. Va. 520, 50 S. E. 613, 110 Am. 
St. Rep. 800. - 

In Bedford v. Hamilton, 153 Ky. 429, 155 S. W. 
1128, it was held that a judgment in favor of a 
father as to custody restoring a child to him as 
against a Widows and Orphans’ Home, to which 
it had been committed, was not conclusive against 
such Home in an equitable action by it, because 
the court is always open for the welfare of the 
child as a paramount consideration. 

So it seems that the instant case was decided 
properly, whether judgment in a real liberty case 
has any conclusiveness about it or not. The wel- 
fare of the child is the thing of paramount im- 
portance, but so far as applicants are concerned 
there ought to be some change in circumstances. 
If only applicants’ rights are involved there is no 
just reason for their not being concluded, as is 
the general rule regarding res judicata. 





ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE KAN- 
SAS BAR ASSOCIATION. 





At the annual meeting of the Kansas State 
Bar Association held in Topeka recently, mem- 
bers of the Association, and lawyers generally, 
who are serving in the army were remembered 
in several different thoughtful directions. Sp 
also were the dependents of such soldiers 
thoughtfully remembered. It may be interest- 
ing to note such actions which are here set 
out. 


The first action taken was immediate after 
the session was called to order. Judge John 
C. Hogan, chairman of the Executive Council 
presented a resolution in writing and moved 
its adoption. The same was adopted by unan- 
imous standing vote as follows: 


The Bar Association of the State of Kansas 
declares its absolute and unqualified loyalty to 
the Government of the United States and 
pledges its memebrs to the continued prompt 
service so cheerfully and gladly rendered by 
our profession in all parts of the union. 


Believing that the future freedom, security 
and prosperity of our country depend upon the 
defeat of German military power in the pres- 
ent war, we urge the most vigorous possible 
prosecution of the war, with all the strength 
of men, materials and money which the coun- 
try can supply. 


As a slight evidence of our appreciation of 
the sacrifice being made by the members of 
this asociation who have joined the military 
forces of the United States, we hereby grant 
to them leave of absence and remission of 
dues during the period of their service in the 
army. 


At one session of the meéting O. E. Hungate 
at the request of the Military Sisterhood of 
Kansas, offered the following resolution re- 
lating to free legal services by the members 
of the State Bar Association to soldiers in 
the field and their dependents, which was also 
unanimously adopted. 


“BE IT RESOLVED, That the State Bar As- 
sociation of Kansas and its members hereby 
tender to the families and dependents of sol- 
diers in the fields who may stand in need of 
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protection, assistance, necessary legal advice 
and other professional services free of charge.” 


At another session Robert Stone called to 
the attention of the Association a resolution 
which was adopted by the American Bar As- 
sociation. at its meeting in Saratoga’ Springs, 
on September 4, 1917, which reads as follows: 


“Resolved, That the Executive Committee of 
the American Bar Association recommends to 
the various state and local bar associations 
of the United States that they undertake war 
work along the following lines: 


“(a) Rendering legal assistance to those 
entering the federal service and to exemption 
boards. 


“(b) Conservation of the practice of law- 
yers entering such service. 


“(c) Relief, where not otherwise provided 
for, of the families of lawyers engaged in such 
service. 


“(d) Assist the federal and state authorities 
in all activities in connection with the war, 
including the furnishing of capable public 
speakers for the promotion of patriotism and 
patriotic endeavor. 


“And it is further recommended that the 
work of the various state and local bar as- 
sociations, along the foregoing lines be, sc far 
as possible, co-ordinated and standardized.” 


Mr. Stone then moved that this association 
endorse said resolution and each section there- 
of, and that the executive committee be in- 
structed to take such steps as would standard- 
ize the war activities of the state and local 
bar Associations of Kansas, and so far as. pos- 
sible co-ordinate them with one another, and 


with the activities of the American Bar As-. 


sociation, which motion was unanimously 


adopted. 





BAR ASSOCIATION MEETINGS FOR 1918— 
WHEN AND WHERE TO BE HELD. 





American—Cleveland, Ohio, at Hotels Win- 
ton and Statler; August 28, 29 and 30. 
Arkansas—Little Rock, May 28 and 29. 
California—San Jose, June 6, 7 and 8. 
Georgia—Tybee Island, May 31, June 1 and 2. 
Illinois—Chicago, Hotel La Salle, May 31 and 
June 1. 
Louisiana—New Orleans, April 19 and 20. 
Mississippi—Jackson, May 1. 





HUMOR OF THE LAW. 





Quite a bit of public comment upon the law- 
yer is condemnatory. Oftentimes the condemna- 
tion is of a humorous nature. In the February, 
1917, number of Current Events, there is a 
list of questions answered by applicants for 
admission to university classes. One of these 
pertained to the h’story of the early Gauls, 
and the answer of the party who was taking the 
examination was, “There were no Christians 
among the early Gauls; they were all mostly 
lawyers.” 





Too Busy.—An Italian, having applied for 
citizenship, was being examined in naturaliza- 
tion court. 

“Who is the President of the United States?” 

“Mr. Wils.” 

“Who is vice-president?” 

“Mr. Marsh.” - 

“If the president should die, who then would 
be president?” . 

“Mr. Marsh.” 

“Could you be president?” 

“No.” 

“Why?” 

“Mister, you ’scuse, please, I vera busy 
worka da mine.”—Everybody’s Magazine. 





A driver who had been brought before the 
court charged with cruelty to animals admitted 
that he had driven a galled mule, but demanded 
acquittal on the testimony of a veterinarian, 
who declared that the sore on the mule’s back 
did not pain the animal in the least. The judge 
listened to the long technical opinion, and then 
asked where the mule was. When he heard 
that it was harnessed to a wagon that stood 
in front of the court house, he adjourned the 
court for five minutes. 

He took his cane and proceeded to the street, 
went up to the mule and with the end of his 
cane gently touched the sore spot on the ani- 
mal’s back. The mule promptly tried to kick 
the dashboard off the wagon. Once again the 
judge touched the sore spot with his cane, and 
the, mule responded as before. 

The judge returned to the bench and ordered 
the prisoner to appear before him. 

“With all due respect to the expert testimony 
you have introduced in your behalf to show that 
the mule’s back does not pain him, I will fine 
you fifty dollars,” announced the judge. “I 
asked the mule if the sore hurt him, and he 
said it did."—Case and Comment. 
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1. Accord and Satisfaction — Evidence. — 
Where fraternal insurer paid beneficiary in ben- 
efit certificate twice amount of premiums paid 
in by member on theory that he had committed 
suicide, and in an action for full amount as- 
serted that payment was an accord and satis- 
faction, payment cannot be sustained as accord 
and satisfaction, there being no new contract 
between parties or ~consideration.—Zinke  v. 
Knights of Maccabees of the World, Mo., 200 S. 
W. 99. ‘ 

2. Adverse Possession—Prescription. — Cut- 
ting choice trees here and there throughout a 
large tract of land, held not such continuous, 
uninterrupted, public and unequivocal posses- 
sion as is required by Civ, Code, art. 4487, to 
constitute prescription.—Railsback y. Keith, La., 
77 So. 586. 


3. Attachment—Attachable Credit. — Where 
plaintiff gave deed absolute as mortgage and 
paid the debt, but title remained of record in 
the grantee, the grantee had bare legal title, 
not subject to attachment on judgment against 
him for tort, which was not a debt contracted 
in faith of the record justifying reliance there- 
on by attaching creditor—Shaw v. Jackson, 
Conn., 102 Atl. 736. 

4. Attorney and Client—Disbarment.—Discip- 
linary proceedings are not instituted to collect 
debts due client, but to inquire into profes- 





sional conduct; and payment while procedure 
is pending in no way condones offense.—In re 
Flowerman, N. Y., 168 N. ¥. S, 860. 

5. Disbarment.—An attorney, who converts 
to his own use money received in his profes- 
sional capacity from clients for other specific 
purposes, will be disbarred.—In re Rini, N. Y., 
168 N. Y. S. 859. 


6. Equitable Assignment.—Agreement that 
attorney should receive for his services $5,000 
out of final payment by city to defendant cor- 
poration, under construction contract, consti- 
tuted attorney an equitable assignee of his stip- 
ulated share of payment.—Lynch v, Conger, N. 
Y., 168 N. Y. S. 8565. 

7. Bankruptcy—Conditional Sale——A contract 
of conditional sale, under which a bankrupt ob- 
tained property, although unrecorded, held valid 
under the statutes of Oklahoma, as against 
creditors who had acquired no lien on the prop- 
erty.—In re Terrell, U. S. C. C. A., 246 Fed. 743. 

8.——Extinguishment of Debt.—Where plain- 
tiff had negotiated note given it by defendant 
and sent defendant a check with the notation, 
“To be used in part renewal of note,” proving 
up in bankruptcy the note which had not been 
taken up as directed, but did not extinguish 
plaintiff’s claim for the amount of the check.— 
R. S. Howard Co. v. International Bank of St. 
Louis, Mo., 200 S. W. 91. 

9. Landlord’s Lien.—As Rev. St. Tex., art. 
5490, gives a landlord a lien on personal prop- 
erty contained in leased premises for balance 
of current year, landlord, though his claim be 
not provable against general estate, may prove 
same on bankruptcy of tenant and enforce it 
against property subject to lien.—Lontos Vv. 
Coppard, U. S.C. C. A., 246 Fed. 803. 

10. Proof of Claim—Under Bankruptcy 
Act, date of filing petition must be regarded as 
date when provability of claims is to be deter- 
mined; and, where claims of petitioning cred- 
itors were on that date provable, petition is net 
subject to demurrer, though claims of petition- 
ing creditors might not have been provable on 
day when act of bankruptcy occurred.—Iin re 
Van Horn, U.S. C. C. A., 246 Fed. 822, 














11.——-Special Commission.—Under Bankrupt- 
cy Act, July 1, 1898, § 38a, and General Orders 
in bankruptcy Nos. 12 and 27 (89 Fed. vii, xi, 
32 C. C. A., xvi, xxvii), held that it was irreg- 
ular for trustee to apply to District Court for 
an order directing bankrupt to turn over mon- 
eys and for District Court to refer same to 
referee as a special commissioner, as petition 
should have been presented to referee in the 
first place.—In re Nankin, U. S C. C. A, 246 
Fed. 811. 


12. Summary Proceedings.—While court of 
bankruptcy may not in summary proceedings 
determine sufficiency of truly adverse claim, yet 
such court may take jurisdiction of petition by 
trustee for order requiring claimants to turn 
over to him property belonging to bankrupt, 
where claim made after fraudulent transfer was 
founded upon patent and flagrant fraud.—In re 
Resnek, Shapiro & Co, U. S. C. C. A., 246 Fed. 
879. 


13. Trustee.—A trustee in bankruptcy rep- 
resents not only landlord, but other creditors, 


and his occupancy of demised premises after ad- 
judication cannot be construed as adverse to 
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landlord for purpose of defeating his lien for 
rent.—Lontos v. Coppard, U. S. C. C. A., 246 Fed. 
803. 


14. Banks and Banking—Notation on Check. 
—Where plaintiff sent check with notation “To 
be used in part renewal of note” to a third per- 
son, who deposited the check with defendant 
bank, the bank’s action in charging the account 
of the third person with the amount of two 
other notes which the bank had previously dis- 
counted and which had been dishonored did not 
affect defendant bank’s right to retain the pro- 
ceeds of the check.—R. S. Howard Co. v. Inter- 
national Bank of St. Louis, Mo., 200 S. W. 91. 


15. Principal and Agent.—Where bank 
cashier bought stock through defendants, and 
a third person discounted a collateral note with 
the bank, the proceeds being placed to the 
cashier’s credit, and the cashier deposited the 
stock and the note with the bank and later, 
without consent of the bank, took the stock, 
returned it to defendants, who sold it, the bank 
céuld recover the amount received by defendants 
therefor.—First Nat. Bank of Highbridge, N. J., 
v. Hudson,.N. Y., 118 N. E. 506. 


16. Subscription Contract. — Where 
availed itself of subscription to stock made be- 
fore it was formed, and received price paid, and 
issued stock to subscriber, thereafter treating 
him as shareholder, subscriber and bank were 
bound by subscription contract. — Stone v. 
Walker, Ala., 77 So. 554. 








17. Bills and Notes—Joint Liability.—Note 
reciting, “I promise to pay,” and signed by two 
or more persons, is a joint and several obliga- 
tion, irrespective of whether one or more of 
the signers may in fact be sureties.—Johnson 
v. Georgia Fertilizer & Oil Co., Ga., 94 S. E. 850. 


18. Notation on Check.—Notation on back 
of check, “To be used in part renewal of note,” 
did not destroy its negotiability, but was a 
statement of the transaction which gave rise to 
the instrument within Rev. St. 1909, § 9974, pro- 
viding that such a statement does not render 
a promise to pay conditional.—R. S. Howard Co. 
v. International Bank of St. Louis, Mo., 200 8. 
W. 91. 

19. Brokers—Procuring Purchaser. — Broker 
employed to procure purchaser for stock of 
goods was entitled to commission, though he 
utilized services of another in seeking purchas- 
er, one of employers knowing it.—Harris v. 
Foerster, Mo., 200 S. W. 118. 

20. Building and Loan Associations—W ith- 
drawals.—Requirement of Laws 1913, p. 326, 
that stockholder withdrawing from building and 
loan association shall give notice, being for 
benefit of association, is waived by its payment 
without “objection.—Huber v. Home Savings & 
Loan Ass'n, Wash., 169 Pac. 979. 

21. Carriers of Goods — Initial Carrier. — 
Where interstate shipment of goods was dam- 
aged by defendant initial carrier or its connect- 
ing carrier, superior court of county of destina- 
tion has jurisdiction of suit for damages against 





initial, non-resident carrier.—Adair y. Atlantic 
Coast Line R. Co., Ga., 94 S. E. 840. 
22.——-Rates.— A tank wagon necessary to’ use 


with a traction engine and shipped with the 
engine, should be shipped under the same classi- 
fication as to freight rates as the engine, and 


bank . 





it is immaterial that each could be used without 
the other.—Louisville & N. R. Co. v. Newell, 
Ala., 77 So. 553. 


23. Reparation. — Where Interstate Com- 
merce Commission ordered excessive rate re- 
duced, and ordered reparation, parties making 
the over-payments held entitled to recover them, 
though they were able to pass on the damage 
Sustained by collecting the amounts from pur- 
chasers.—Southern Pac. Co. v. Darnell-Taenzer 
Lumber Co., U. S. S. C., 38 Sup. Ct. 186. 


24. Side Tracks.—That side tracks were on 
occasions used for loading or unloading cars 
with teams, etc., where they were intended to 
serve elevator, did not convert tracks into ordi- 
nary team tracks, and warrant charges based 
on such status.—State Public Utilities Commis- 
sion v. Chicago, P. & St. L. R. Co., Ill, 118 N. E. 
427. 








25. Carriers of Passengers—Crossing Acci- 
dent.—Motorman of street car, who saw plaintiff 
standing in usual place to board car bound 
other way, could assume plaintiff was not cross- 
ing over, especially that she would not step any 
nearer to single track.—Campbell vy. Richmond 
Light & R. Co., N. Y., 168 N. Y. S. 813. 


26.——_Riding on Footboard.—Where carrier 
permits passenger to ride on footboard of open 
car, it must use a high degree of care in oper- 
ating that car and other cars to prevent injury. 
—Capuono v. Rhode Island Co., R. IL. 102 Atl. 
721. 


27. Chattel Mortgages—Description of Prop- 
erty.—Chattel mortgage describing logs as in 
mortgagor’s boom, though they did not reach 
the boom for 12 days thereafter, held good be- 
tween the parties, and against the parties not 
acquiring rights before they reached the boom. 
—Otto v. England, Wash., 169 Pac. 964. 


28.——-Growing Crops.—Mortgagor of crops 
not having potential interest in lands on which 
they were grown at time of execution of mort- 
gages to defendant, such mortgdges did not 
convey interest in crops grown on lands, as 
against plaintiffs, as later motrgagees.—Ham- 
ner & Son v. Johnson, Ala., 77:So. 446. 


29. Commerce—Employe.—Right of action of 
railroad employe suing in state court is not, 
where there was evidence of negligence of engi- 
neer in charge of train causing accident, affect- 
ed by reason of fact that some of cars in train 
were used in interstate commerce, thus bringing 
case within federal Employers’ Liability Act.— 
Harris v. St. Louis & S. F. R. Co., Mo., 200 S. 

30. Intoxicating Liquors.—The state prohi- 
bition statutes, as extended by federal Webb- 
Kenyon Bill, are inapplicable to transportation 
of intoxicating liquors through Alabama in 
transit from Georgia to Florida.—Moragne v. 
State, Ala., 77 So. 322. 


31. Conspiracy—Overt Acts.—Where conspir- 
acy was formed in Illinois to obtain money by 
means of confidence game or false pretenses, 
defendant, a conspirator, was guilty whether the 
field of actual operation of conspiracy was in 
Illinois or Indiana, and whether it was accom- 
plished.—People v. Buckminster, Ill, 118 N. E. 
497. 

32. Constitutional Law—Forfeiture,—Forfeit- 
ure of lodge property of a subordinate lodge by 
act of Supreme Lodge without notice, charges, 
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hearing or finding of guilt would be a depriva- 
tion of property without due process of law in 
violation of Const. U. S. Amend. 14.—Supreme 
Lodge of the World, Loyal Order of Moose, v. 
Los Angeles Lodge, No. 386, Loyal Order of 
Moose, Cal., 169 Pac. 1040. 


33. Contracts—Annulment.—Contract should 
not be annulled because one of parties was in- 
sane when it was made, if it was made before 
filing of suit to interdict him, except on allega- 
tion and proof that he was notoriously insane, 
or that other party could not have been de- 
ceived as to his state of mind.—Twomey v. 
Papalia, La., 77 So. 479 


34. Bonus.—Under contract entitling agent 
to bonus on sale and settlement for 1,000 tons 
of fertilizer, he was not entitled to bonus, where 
less than 1,000 had been collected for.—C. Ober 
& Sons Co. v. Wm. G. Smith, Inc., Va. 94 S. E. 
787. 

35. Resale.—Where purchaser agrees to 
give seller half of net profits from a resale, 
there cannot be a recovery until proceeds of 
resale have been reduced to money, or so ap- 
-propriated as to be equivalent to receipt of 
money value.—Stokes vy. Walker, Ga., 94 S. E. 
841. ‘ 

36. Damages—Earning Capacity.—On issue of 
injured servant’s decreased earning capacity, 
where he testified that for three years he had 
satisfactorily served defendant as machinist, 
his evidence as to usual wages of expert ma- 
chinists in community was admissible.—Camilla 
Cotton Oil & Fertilizer Co. v. Walker, Ga., 94 
S. HE. 3855. 

37. Measure of.—Recovery by railroad em- 
ploye in action governed by federal Employers’ 
Liability Act is not limited to amount equivalent 
to present value of impairment of his future 
earnings at time of ascertainment by jury.— 
Harris vy. St. Louis & 8S. F. RK. Co., Mo., 200 S. 
W. iil. 


38. Mental Suffering. — Where constable 
making a forcible and malicious levy inflicted 
no wound or bruise upon plaintiff, but his con- 
duct resulted in a miscarriage accompanied by 
severe pain, such result could not be classed as 
mental as distinguished from physical suffering. 
—Townsend v. Seefeld, Kan., 169 Pac. 1157. 

39. Deeds—Undue Influence.—Deed of gift by 
man 85 years old and physically infirm of the 
chief part of his small farm to daughter, re- 
serving life estate, he having other children 
who had manifested filial duty towards him, will 
not, after his death, be set aside as improvi- 
dent.—Dill v, Karcher, Del., 102 Atl. 781. 

40. Divoree—Contempt. — Where divorced 
father’s inability to contribute towards his chil- 
dren’s support is bona fide, the court cannot, by 
contempt proceedings, compel him to change 
his occupation so as to acquire necessary funds. 
—Welis v. Wells, Wash., 169 Pac. 970. 

41. Dower—HEstoppel—A woman obtaining 
rabbinical divorce, knowing of and acquiescing 
in husband's remarriage, and herself marrying 
and living with another, held, estopped to ciaim 
dower as against bona fide purchasers from first 
husband, misled by her conduct.—Kantor v. 
Conn, N. J., 168 N. Y. S. 846. 


42. Easements—Permissive Use.—The use of 
a@ passway across another’s land, if permissive 

















only, gives the party using it no enfofceable 
right, regardless of the duration of the use.— 
Williams v. Deskins, Ky., 200 S. W. 1. 


43. Eminent Domain—Abandonment. — Rail- 
road which had no tracks or right of way 
through part of city, but operated by arrange- 
ment over tracks of another company, held not 
to have abandoned its right under Rev. St. 1909, 
§ 3049, to condemn land for additional track- 
age.—Chicago, B. & Q. R. Co. v. MeCooey, Mo., 
200 S. W. 59. 

44. False Imprisonment—Arrest. — Where 
policemen broke a lock and entered a home and 
at the point of a gun arrested plaintiff, who was 
asleep in bed, had committed no offense in 
their presence or otherwise, and without war- 
rant for his arrest, and without probable cause, 
for an alleged offense in another state, such 
arrest was unauthorized by Cr. Code Prac., § 36, 
and was a violation of law for which the officers 
are liable-—Morton vy. Sanders, Ky., 200 S. W. 24. 

45. Respondeat Superior.—Where  every- 
thing passenger on train did in relation to 
arrest of two boys was done at request and 
advice of conductor, passenger’s acts must be 
treated as those of conductor as to liability of 
railroad for arrest.—Gulf, C. & S. F. Ry. Co. v. 
Besser, Tex., 200 S. W. 263. 


46. Gas—Ordinance.—Burns’ Ann, St. 1914, 
§ 8655, subd. 31, providing that cost of connect- 
ing gas, water, etc., mains with private prop- 
erty may be assessed against abutting property, 
does not authorize city ordinance provision, re- 
quiring gas company to make connections.—City 
of Indianapolis v. College Park Land Co., Ind., 
118 N. E. 356. 


47. Habeas Corpus—Contempt. — Notwith- 
standing Rev. St. 1909, § 2475, prohibiting in- 
quiry into justice or propriety of commitment 
for contempt in habeas corpus proceedings by 
one committed for direct contempt, the Supreme 
Court will inquire-into the truth of findings of 
judgment if their truth is denied by contemner. 
—Ex parte Howell, Mo., 200 S. W. 65. 

48. Remedy.—Person in custody under 
magistrate’s commitment will not be discharged 
on habeas corpus because case was not certified 
to juvenile court, as he might raise every aues- 
tion in the proceeding on the information filed 
against him.—Ex parte Northon, Cal., 169 Pac. 
1051. 


49.———Res Judicata.—Successive writs of 
habeas corpus may be had by application to 
superior courts, where person seeking benefit 
of writ has been remanded to custody, but 
where he has been discharged, action is res 








adjudicata in subsequent writ, unless there has’ 


been change in circumstances.—State ex rel. 
Coffield v. Buckner, Mo., 200 S. W. 94. 


50. Highways—Law of Road.—Acts Ex. Sess. 
1915, p. 113, § 11, as penalizing failure of oper- 
ator of motor vehicle meeting approaching 
vehicle to turn his vehicle to right and give 
one-half of roadway, if practicable, and fair 
opportunity of passing without unnecessary in- 
terference, is too uncertain and indefinite to be 
enforceable.—Hale vy. State, Ga., 94 S. E. 823. 

51.——Obstruction.—The placing of a grind- 
stone on an iron frame about four feet high on 
the traveled portion of a public road in a posi- 
tion to come suddenly in view in coming over 
an embankment is calculated to frighten an 
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ordinarily gentle horse, and is evidence of neg- | Vv. E. B. Cockrell Holding Co., Okla. 169 Pac, 
ligence.—McGolderick v. Wabash Ry. Co., Mo., | 1060. 

200 S. W. 74. 65. Intoxieating Liquors—Jurisdiction.—The 


52. Husband and Wife—Separate Property.— 
That the wife’s separate property was improved 
by wire fence bought by her husband on his 
own credit would not make her liable in law to 
the seller for the price of the goods.—Fisher v. 
Darsey, Ga., 94 S. E. 839. 


53. Injunétion—Hjectment. — Injunction lies 
to enjoin an action of ejectment, the defense to 
which is an. equitable title, arising from an 
agreement of tenants in common to divide, con- 
taining no works of conveyance.—Boole v. 
Johnson, Del., 102 Atl. 782. 

54, Premature Insurance.—Injunction will 
lie on the part of a town to restrain the repair 
of a_ building in violation of a fire ordinance, 
requiring that a building may not be extensively 
repaired until a plan is presented and approved. 





—Inhabitants of Town of Skowhegan v. Hesel- 
ton, Me., 102 Atl. 772. 
55. Insurance—Accident.—Practice of acci- 


dent insurance association in receiving dues and 
assessments after due date amounts to a waiver 
of by-laws, declaring a forfeiture for the de- 
fault, and estops it from invoking a forfeiture 
in action on contract.—Suits v. Order of United 


Commercial Travelers of America, Minn., 166 
N. W. 222 
56. Accident.—Under contract of accident 





insurance, making insurer liable for death by 
“the collapse of a building,” liability arises 
when insured is killed .by collapse of any sub- 
stantial portion of buidling.—Great Eastern 
Casualty Co. v. Blackwelder, Ga.. 94 S. E. 843 
57. Appraisement.—Where fire policy pro- 
vided for appraisal on disagreement as to 
amount of loss, and such appraisal was had, 
action thereafter is one not on award of ap- 
praisers, but on fire policy to recover appraise- 
ment.—Pierce’s Loan Co. v. Netherlands Fire & 
Life Ins. Co. of Hague, Holland, Mo., 200 S. W. 
120. 





58.— Benefit Society.—Clause in mutual ben- 
efit policy, avoiding liability for death if insured 
was killed while engaged in any illegal busi- 
mess, does not release from liability where 
insured was shot while resisting arrest or at- 
tempting to escape from an _ officer.—American 
Mut. Benefit Ass’n v. Joshua, Tex., 200 S. W. 260. 

59. Burglary. Under policy insuring 
against loss by burglary, theft, or larceny, mere 
disappearance of article is not sufficient evi- 











dence of larceny.—Reed v. American Bonding 
Co.,. Neb., 166 N. W. 196. 
60. False Representation.—Where appli- 


cant is fraudulently misled by agent as to con- 
tents of application in respect to false answer 
to material question, and is ignorant thereof, 
insurer cannot avoid policy on ground of false 
warranty as to answer.—Travelers’ Protective 
Ass’n of America v. Belote, Ga., 94 S. E. 834. 
61.——Fraud.—Applicant’s withholding of in- 
formation that he had consulted a physician 
who diagnosed his case as myocarditis, and that 
he had consulted another physician a few 
months before his application, held to amount 
to fraud invalidating the policy.—-Whitney v. 
West Coast Life Ins. Co., Cal., 169 Pac. 997. 

62. Proofs of Death—Where insurer at 
first denied all liability, and when it later fur- 
nished blanks for proof of death, such proofs 
were made within reasonable time, recovery 
cannot be defeated on ground that proofs of 
death were not furnished within time stipulated 
by policy.—Spencer v. en Life Ins. Co. of 
United States, Mo., 200 S. 80. 

63. Suspension of sateen: —Provision in pol- 
icy of accident insurance, authorized by Gen. 
St. 1913, § 3524, that insurer’s acceptance of de- 
linquent premium should reinstate policy as to 
accidents thereafter sustained, is valid, and ex- 
cludes liability for injury while policy is sus- 
pended by default.—Ward vy. Merchants’ Life & 
Casualty Co., Minn., 166 N. W. 221. 

64. Waiver.—Where insurer’s agent acted 
in conveying insured property and requested an 
assignment to purchaser, and insured sent pol- 
icy requesting agent to prepare assignment to 
purchaser, and agent approved assignment, and 
property was destroyed, held that insurer waiv- 
ed forfeiture incurred by sale of subject of 
insurance.—Springfield Fire & Marine Ins. Co. 
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county courts have jurisdiction to hear and 
determine controversies concerning money along 
with liquors, etc., seized by an officer under 
Rev. Laws 1910, § 3617, such money being an 
“appurtenance” within the statute, and “juris- 
diction of the subject-matter’ being the power 
to deal with the general subject involved in 
a v. Andrew, Okla., 169 Pac. 
1 le 





66. Police Power.—State, in exercise of po- 
lice power, may prohibit manufacture and sale 
of intoxicating and non-intoxicating beverages 
in counties voting to prohibit their sale under 
Const. art. 19; whether non-intoxicating bever- 
ages are deleterious or may be used to cover 
sale of intoxicating beverages being matters 
for legislative judgment.—Fine v. Moran, Fla., 
77 So. 533. 

67. Landlord and Tenant—Permissive Use.— 
Provision of lease that premises may be used 
for saloon, with statement how, if so used, 
saloon shall be conducted, creates a permissive, 
and not a restricted use, so that subsequent pro- 
hibition law does not defeat right to rent.— 
Yesler Estate, Inc., v. Continental Distributing 
Co., Wash., 169 Pac. 967. 

68. Recoupment.—Where a landlord fails 
to furnish stock according to his agreement, 
and tenant on shares thereafter raises crops, 
he is not relieved from payment of rent, but 
may recover or recoup the damages sustained 
by landlord’s v. Smart, Kan., 
169 Pac. 1151. 

69. Libel and Slander—-Exposure to Public 
Hatred.—Charge that saloon keeper sold to 
minors or knowingly to their agents, held to 
expose him to public hatred, contempt, ridicule 
or financial injury, within act 27th Leg. ec. 24, 
§ 1.—Koehler v. Dubose, Tex., 200 S. W. 238. 

70. Malicious Prosecution—Evidence. — Al- 
legations that plaintiff had never been taken 
before any magistrate or court for hearing or 
trial on defendant’s charge and had never been 
indicted, though grand jury terms of superior 
court had intervened, did not affirmatively show 
termination of prosecution.—Garrett v, Foy 
Adams Co., Ga., 94 S. E. 822. 

71. Master and Servant—Course of Employ- 
ment.—Where plaintiff, while cleaning machine, 
which she operated, scratched her finger on 
wire protruding from side of it and which was 
partially hidden, injury was not an ordinary 
danger of employment of which she should have 








known.—Chabot v. W. H. McElwain Co., N. H., 
102 Atl. 758, 
72. Employer Defined. — Where contractor 





had taken out workmen’s compensation insur- 
ance, an owner is not liable to one of con- 
tractor’s employes for injuries, under Work- 
men’s Compensation Act (Laws 1911, p. 325), 
; 20, defining “employer,” ete.—Houlihan v. 
Sulzberger & Sons Co., Ill, 118 N. E. 429. 

73.——-Independent Contractor. — A railroad 
company, being required under Rev. St. 1909, 
§ 3150, to keep down the undergrowth along its 
right of way, is liable for injuries to persons 
caused by the negligence of an independent con- 
tractor in doing that work, and such contractor 
will be regarded as the servant or agent of the 
company. —McGolderick v. Wabash Ry. Co., Mo., 
200 S. W. 74 

74. Injury by Third Person.—Under Work- 
men’s Compensation Act (Laws 1911, p. 316), 
§ 3, abolishing damage actions, and § 17, author- 
izing damage actions against third parties, an 
employe may sue third party negligently injur- 
ing him, although receiving workmen’s com- 
pensation from employer.—Houlihan vy. Sulz- 
berger & Sons Co., Ill., 118 N. E. 429. 


75. Pleading and Practice—In suit against 
Texas Employers’ Insurance Association under 
Texas Employers’ Liability Act of 1913 (Ver- 
non’s Sayles’ Ann, Civ. St. 1914, arts. 5246h- 
5246zzzz) allegation in petition that notice of 
injury had been given employer and insurance 
association “in due time’’ was equivalent to 
allegation it was given “as soon as practicable,” 
as ae es Sate Ins. Ass’n v. 
Mummey, Tex., 200 S. 251. 

76. Report of nae, ‘—Nerbal report of in- 
jury to servant, made a day or two before his 
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death, to his foreman, proper person to receive 
it, satisfied Employers’ Liability Act of 1913, 
pt. 2, § 4a (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 5246ppp), requiring notice “as soon as prac- 
ticable.”—-Texas Employers’ Ins. Ass’n v. Mum- 
mey, Tex., 200 S. W. 251. 


77. Safe Place to Work.—Where it was the 
duty of the master or his agent to remove any 
oil spilled on the top of the tank or tender.of 
an engine, a servant could presume this had 
been done, and until he has been notified or ac- 
quired knowledge to the contrary, he does not 
assume the risk of slipping and falling from 
such cause.—Southern Pac. Co. v. Hazelbusch, 
Tex., 200 S. W. 268. 

78.— Safety Appliance.—Under Employers’ 
Liability Act and Safety Appliance Act, assump- 
tion of risk held not a defense if failure to have 
power brake of engine in working order con- 
tributed in whole or in part to the employe’s 
death.—Union Pac. R. Co. v. Huxoll, U. S. S. C., 
38 Sup. Ct. 187. 

79. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, § 3, subd. 11, and 
§ 16, and Domestic Relations Law, § 114, adopt- 
ed child of employe’s daughter held not entitled 
to compensation for his death.—Winkler v. New 
York Car Wheel Co., N. Y., 168 N. Y. S. 826. 

80. Mechanie’s Liens—Statutory Authority.— 
To authorize mechanic’s lien, material must be 
furnished to one who has contract with owner 
of building or his agent, and it is not enough 
that material be furnished for or actually go 
~~, os building.—De Ranko v. Lee, Mo., 200 
8. ‘ f 








81. Mortgages—Junior. Mortgage. — Where 
mortgagee took quit-claim deed from mort- 
gagor’s grantee in lieu of mortgage, and can- 
celed mortgagor’s note, but debt was not satis- 
fied or mortgage released, position of junior 
mortgagee under mortgage from grantor in 
quit-claim deed was not bettered by cancella- 
tion of note—James v. Williams, Kan., 169 Pac. 
1163. 

82. Payment.—Where mortgagor conveyed 
one-third of his interest to his wife, free from 
mortgage, and mortgagee thereafter accepted 
deed from mortgagor by terms of which he was 
required to apply consideration to payment of 
mortgage, mortgage was discharged, and wife’s 
interest not subject to satisfaction thereof.— 
Leary v. Clayton, Md., 102 Atl. 765. 

83. Municipal Corporations—Automobile. — 
Where defendant in driving an automobile vio- 
lated ordinances by turning to the left to enter 
an intersecting street before passing beyond 
its center, and though he saw plaintiff coming 
from the opposite direction when he had 34 feet 
in which to stop and could have stopped in 10, 
he failed to stop it within 44 feet and until 
after the collision, he was negligent.—Heryford 
v. Spitcaufsky, Mo.- 200 S. W. 123. 

84. Streets and Highways.—Streets and 
highways are for use of all law-abiding people, 
and members of labor unions and strikers have 
no authority to intimidate or prevent persons 
from using them.—Niles-Bement-Pond Co. v. 
Iron Molders’ Union, Local No. 68, U. S. D. CG, 
246 Fed. 850. 

85. Negligence—Evidence.—Proof that judg- 
ment had been obtained against plaintiff city 
for defective street conditions which défendant 
contractor was improving does not constitute 
circumstantial evidence that contractor’s negli- 
gence caused accident.—City of Seattle v. Erick- 
son, Wash., 169 Pac. 9865. 


86. Prineipal and Agent—Attorney and Client. 
—Power of attorney, authorizing attorney to 
execute a bail bond for third person in any 
sum required to be given, held to authorize 
execution of bond in any amount the court 
might see fit to fix the bail—Mullins v. Com- 
monwealth, Ky., 200 S. W. 9. 


87. Railroads—Proximate Cause.—Where ap- 
proach to train was rendered dangerous solely 
by negligence of another railroad in operating 
train on track passenger had to cross, first rail- 
road was not liable for injury, second railroad 
being owner of depot and tracks.—Scott v. Cin- 
cinnati, N. O. & T. P. Ry. Co., Ky., 200 S. W. 6. 

88. Trespasser.—Where, due to stopping of 


a freight on a side track, so as to block a cross- 
ing for an unreasonable length of time, one 














walked down the right of way to get around 
the train, he was a trespasser.—Sweat’s Adm’r 
v. Louisville & N. R. Co., Ky., 200 S. W. 14. 


89. Street Railroads—Negligence.—Failure of 
motorman to reduce speed of car approaching a 
crossing and to have it under control so as to 
avoid collision with auto truck in plain view at 
apparently safe distance, is negligence.—Peter- 
oor v. New Orleans Ry. & Light Co., La., 77 So. 


90. Telegraphs and Telephones—Delivery of 
Message.—In damage action against telegraph 
company for failing to deliver message offering 
plaintiff a personal service contract, plaintiff’s 
testimony that he would have accepted offer if 
message had been delivered is admissible.— 
Pfiester _v. Western Union Telegraph Co., IIL, 
118 N. E. 407. 


91. Unrepeated Message..— Stipulation on 
back of telegram that liability for error in 
sending unrepeated message was limited to 
amount paid for transmission will not relieve 
company from liability for losses occasioned by 
its negligence.—Warren-Godwin Lumber Co. v. 
Postal Telegraph-Cable Co., Miss., 77 So. 601. 


92. Theaters and Shows—Administrative Tri- 
bunal.—Under Laws 1917, c. 308, Kansas board 
of review has full power to determine whether 
films offered for its examination and decision 
are proper for exhibition, and its determination 
is not open to review unless its action is fraud- 
ulent or beyond its jurisdiction —Mid-West 
Photo-Play Corp. v. Miller, Kan., 169 Pac. 1154. 


93. Time—Computation.—In computing the 
two-year period with which action to recover 
usurious interest paid must be brought under 
United States Usury Statutes, the first day of 
the period is excluded and the last day included. 
—First Nat. Bank v. Drew, Okla., 169 Pac. 1092. 


94. Trever and Conversion — Evidence. — 
Where a cashier of a bank in his personal 
capacity negotiated an exchange of stock of the 
bank for another person holding stock of such 
bank, the bank was not a party thereto, and is 
not liable for conversion for issuing stock to an 
assignee of plaintiff's certificate of stock.—Har- 
vey v. Bank of Marrowbone, Ky., 200 S. W. 28. 


95. Usury—Evasion.—An agreement by the 
borrower to insure his property mortgaged to 
secure the loan does not constitute usury, unless 
the policy is taken out as a cloak or device to 
evade the statutes.—Matthews v. Georgia State 
Sav. Ass’n, Ark., 200 S. W. 130. 

96. Vendor and Purchaser—Tender of Deed. 
—On tender of quit-claim deed on condition that 
it be accepted in satisfaction of bond to quiet 
title, which condition had no proper place in 
tender, yet as deed quieted title to all land 
which plaintiff could rightfully claim, it did not 
make tender void.—Snodgrass v. Snodgrass, 
Kan., 169 Pac. 1147. 

97. Waters and Water Courses—Franchise.— 
A franchise contract, requiring water company 
to furnish water upon streets where its pipes 
were laid, and in such localities off same as citi- 
zens might conduct water to, does not require 
company to pay for piping between its mains 
and private property lines.—City of Indianap- 
olis v. College Park Land Co., Ind., 118 N. E. 356. 

98. Pollution.—In action for damages to 
freehold from pollution of stream, exclusion of 
evidence of president of defendant company 
that, since construction and operation of fer- 
tilizer plant, the market value of plaintiff's 
land was enhanced, held not error.—Pelham 
Phosphate Co. v. Daniels, Ga. 94 S. E. 846. 

99. Wills—Codicil. — An instrument, duly 
signed and attested, reciting the making of a 
previous will disposing of all of an estate, and 
which had never -.been revoked, is a codicil, and 
sufficiently describes the will, provided the one 
executing it had previously made only one will. 
—Gulland v. Gulland, W. Va., 94 S. E. 943. 

100. ‘Voluntary Transfer. — Son, stricken 
from father’s will by codicil, to whom brothers 
and sisters gave share in father’s estate, held 
not entitled, for fraud and inadequacy of con- 
sideration, to reconveyance of land conveyed by 
him to sister in trust for him, and by her, with 
him, conveyed to brother on same trust in set- 
tlement of his suit against sister—Lewis v. 
Lewis, Ill, 118 N. E. 452 
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